INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

MARY SHORT, Individually and as
Administratrix of the Estate of

THOMASL. SHORT, Civil Action No.: 5:04cv00043
Plaintiff,

V. MEMORANDUM OPINION

SHERIFF DANIEL T. MCEATHRON, €t al., By: Samue G. Wilson
United States District Judge

Defendants.
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Mary Short, individualy and as representative of the estate of her husband, Thomas Lee Short,
filed this 8 1983 action following her husband' s suicide while he was a detainee at the Warren County
Jal. Shedlegesthat defendants, seven deputy sheriffs assgned to the Warren County Jail, were
deliberatdly indifferent to the risk of suicide! The defendants have moved for summary judgment based
on qudified immunity. The court finds that the evidence creates triable issues of fact asto whether five
of the deputies, William Smoot, Troy Oakes, Michadl Begtty, George Lewis, and Harry Ferguson,
acted with deliberate indifference to a substantia risk of harm and they are therefore not entitled to
immunity from suit. However, the court finds no genuine issue of materid fact asto two other deputies,
Kurt Kensy and Jeremy Sedl, concludes that they are immune from suit, and grants their motion for
summary judgment.

l.

The unfortunate circumstances giving rise to this case began on January 8, 2004, when Thomas

This court dismissed Sheriff McEathron as a defendant, pursuant to the parties stipulation, on
November 11, 2004.



Lee Short was arrested and jailed for assault and battery of hiswife, in violation of a September 2003
protective order that prohibited Mr. Short from having any contact with her, from committing acts of
family abuse, and from drinking acoholic beverages. After hisrdease on January 11, 2004, Short
went to the Blue Ridge Motd in Front Royd, Virginia, and began drinking heavily. Around 9:30 p.m.,
Short called hiswife, Mary Short, and told her that he was planning to kill himsdf. Mrs. Short,
concerned that her husband would carry out histhrest, called the Warren County Sheriff’s office to
request that they check the local bridges. That office advised her to call the Front Royd Town Police,
which she did.

Soon after calling hiswife, Mr. Short dso called his daughter, Linda Good, to tell her that he
“wanted to die,” and to ask if she could come pick him up. When she arrived at the motel, Good found
her father so drunk that she decided it would be better to let him degp and return the next morning.

Mr. Short called hiswife again at 4:30 am. and repegted his threat to kill himsdf. Hedso cdled his
daughter, who told him she would pick him up & noon the next day.

Before she returned to the hotel, Good spoke with Mrs. Short, and they decided to have Mr.
Short arrested again for violating the September 2003 protective order, believing that this course of
action would keep him from harming himsdf. Mrs. Short went to the Magigrate' s Office to filea
crimina complaint and the Magistrate issued awarrant for Mr. Short’s arrest. The Magidirate then
contacted the Front Royd Town Police and told the officer that Mr. Short was “basicaly a drunk,” that
he was intoxicated, and that he had cdled his wife threstening to kill himself. The officer, Sergeant Clint
Kdler, went to the Short resdence, arrested Mr. Short, and transported him to the Warren County
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Sergeant Kdler took Mr. Short before the Magistrate, who issued an order remanding Mr.
Short to custody until he could appear in Warren County General District Court the next day. Sergeant
Kdler then turned Mr. Short over to the deputies on duty at the jall. Defendants Smoot, Bestty,
Oakes, and Lewis? were in thejail’s monitor room, where Sergeant Keller advised them that Mr. Short
had been arrested for violation of a protective order, that he was drunk, and that he had been cdling his
wife threatening to kill himsdif.3

The Warren County Jail Policy and Procedures manud, in effect on January 12, 2004,
addressed proper treatment of potentidly suicida inmates. The manua required custodid officersto
remove al potentia tools such as sheets, blankets, and shoel aces, to conduct inmate checks at random
intervas, at least twice per hour, and to make reports of any unusua occurrences. The defendant
deputies dso received training in treatment of potentidly suicidal inmates. If the deputies were awvare
that the inmate was suicidd, they were ingtructed to remove his clothing, place him in asuicide
“smock,” call mental health services, and conduct checks at fifteen-minute intervals.

When an intoxicated inmate was brought to the jail, deputies would attempt to processhim. If

the inmate was unable to give amedica higtory, then the typica practice was to place the intoxicated

2 Although Sergeant Keller claimed that defendant Deputy Lewis was not in the monitor room
a the time he made this statement, Deputy Lewis admitted that he was in the monitor room with the
other deputies when Sergeant Keller passed on the information about Short.

3There remain discrepanciesin the defendants’ deposition testimony regarding exactly what
Sergeant Kdller told them. Severd deputies asked Sergeant Keler whether Short had been arrested
for public intoxication, to which they clam he responded that Short had been brought in for violation of
aprotective order. Keller, however, sated that he also told the deputies in the monitor room that Short
had threatened to kill himsdlf, dbeit in a casuad manner, such that the deputies may not have picked up
onit.



inmate in the jal’s sck cdl, separate from the generd population, to sober up, and dso to remove dl
items that could be used for * sdlf-destructive purposes.”

Despite Sergeant Keller' s statement that Short had threatened to kill himself, the deputies never
removed Short's clothing and shoelaces or called for amentd hedlth evaluation. Sergeant Smoot took
him from the booking area to the bathroom and then to the sick cell, where he removed Short’ s belt.*
Severd hours later, Smoot heard banging coming from the sick room.> He asked Short if he was dll
right, and Short responded that he was fine. He did not apprise the other deputies of the disturbance,
nor did he make areport of an unusual occurrence. Deputy Lewis checked on Short twice, at
approximately 5:30 and 6:30 p.m.; both times Short was lying in bed with a sheet over him and
appeared to be adeep. Deputy Oakes aso checked on Short around 5:00 p.m., and observed that he
was adeep.

Sergeant Smoot and Deputies Lewis, Oakes, and Bestty’ s shifts ended at 7:00 p.m. and
defendants Deputies Ferguson, Kensy, and Sedl arrived. No onein the departing shift informed the
incoming deputies that Short had threatened to kill himsdf; the incoming deputies were only aware that
an intoxicated detainee had been brought in and placed in the sick room.

The Warren County Jail used surveillance cameras to monitor inmate activity. Therewerea
number of twelve-inch televison screens that displayed images from these camerasin the jail’ s monitor

room. During the evening shift, Deputy Ferguson, the officer-in-charge, was in the monitor room from

4Sergeant Smoot stated that his practice was to remove intoxicated inmates belts out of
concern for the safety of the other deputies.

*The noise was apparently caused by Mr. Short banging his shoes againgt the sink.
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approximately 7:00 to 8:30 p.m, and was responsible for observing monitors as well as answering the
telephone and admitting any viditors. He acknowledged that he was aware that an inmate was in the
sck cdl on the evening of January 12, 2004, and that he observed the monitor showing activity in the
sck cell. Heleft the monitor room for ashort time at gpproximately 8:24 p.m. to respond to an inmate
waving atowel at the camera Deputy Seal was not working in the monitor room. He made rounds of
the cells at gpproximately 7:15 p.m., and again between 8:00 and 8:30 p.m. Sed did not check on the
sck cdl where Short was housed, believing that it was unoccupied. Deputy Kensy wasin the jall
records room filing from 7:00 to 8:30 p.m.. He passed through the monitor room for afew minutes, but
was not present a the jail between 8:35 and 9:00.

The court has reviewed the videotape taken from the surveillance camera that recorded Short's
activity in the sck room on January 12, 2004. Between gpproximately 7:00 and 7:30 p.m., Short
removed the laces from his shoes, tied them together, and climbed from his bed to the bars of hiscell.
He tied the shoel aces to the bars and tested their strength. He then tied the laces around his neck.
Short repeated this process anumber of times, dternating between climbing on the bars and sitting on
his bed for severd minutes at atime. At agpproximately 7:36 p.m., Short again climbed from his bed to
the bars of his cdl, placed the noose around his neck, and hung himsdf. It was not until gpproximately
9:00 p.m., when Deputy Sedl escorted a new detainee to the sick room, that the deputies discovered
Short’ s body.

.
The defendants have moved for summary judgment, claming that thereis no genuine issue of

materid fact and thet they are entitled to qudified immunity as a matter of law. Ina§ 1983 action,



defendants are entitled to immunity from suit unless there is evidence from which a reasonable jury
could determine thet they were ddiberately indifferent to a substantia risk of serious harm. Saucier v.
Katz, 533 U.S. 194, 200 (2001).

To determine whether a defendant is entitled to qudified immunity, the court must underteke a
two-step inquiry: firgt, the court must determine whether, taken in the light most favorable to the
plaintiff, the facts dleged show aviolation of a conditutiona right; second, if the facts establish a
condtitutiond violation, then the court must determine whether the right was “ clearly established” at the
time of the aleged offense such that it would have been clear to a“reasonable officer” that his conduct

“was unlawful in the Stuation.” Parrish v. Cleveland, 372 F.3d 294, 301 (4th Cir. 2004) (citing Clem

v. Corbeau, 284 F.3d 543, 549 (4th Cir. 2002)). If it was not clear to the defendant that his conduct
was unlawful, then the law affords him immunity from suit. 1d. at 302.

Turning to the first step of the court’ s inquiry, the plaintiff has dleged that the defendants
violated Short’ s Fourteenth Amendment due process rights by their deliberate indifferenceto a
substantia risk of suicide. To establish a Fourteenth Amendment violation as to each defendant, the
plaintiff must show that the defendant in question “actudly knew of and disregarded a substantid risk of

seriousinjury to the [pretria] detainee” Young v. City of Mount Ranier, 238 F.3d 567, 575-76 (4th

Cir. 2001). Firg, the evidence must show that the individua defendant was subjectively aware of a

subgtantia risk of harm. “It is not enough that the officers should have recognized it; they actudly must

have perceived therisk.” Parrish, 372 F.3d at 303 (citing Rich v. Bruce, 129 F.3d 336, 340 n.2 (4th
Cir. 1997) (emphasisin origind)). Second, the evidence must show that the defendant “subjectively

recognized that his actions were ‘ingppropriate in light of that risk.”” 1d. This eement dso requires that



the defendant actualy recognize that his actions were insufficient.
Actud knowledge “is a question of fact subject to demondration in the usua ways, including

inference from circumgtantial evidence.” Farmer v. Brennan, 511 U.S. 825, 842 (1994). Therefore, “a

factfinder may conclude that [a defendant] knew of a subgtantid risk from the very fact that the risk was
obvious.” Id. However, the Fourth Circuit has noted that “the risk of injury must be ‘so obvious that
the factfinder could conclude that the [officer] did know of it because he could not have failed to know

of it.”” Parrish, 372 F.3d at 303 (quoting Bricev. Va Beach Corr. Ctr., 58 F.3d 101, 105 (4th Cir.

1995)). Asto the second dement, “afactfinder may conclude that the officid’ s responseto a
perceived risk was o patently inadequate as to justify an inference that the officid actudly recognized
that his response to the risk was inappropriate under the circumstances.” 1d.

A. Firg-Shift Officers. Smoot, Beatty, Oakes, and Lewis

Viewing the evidence in the light most favorable to the plaintiff, a reasonable jury could find that
Sergeant Smoot, and Deputies Besatty, Oakes, and Lewis each knew that Short was suiciddl.
According to his deposition testimony, when Sergeant Keller turned over custody of Short, he informed
the officersin the monitor room that Short was intoxicated, had violated a protective order, and had
been cdling hiswife threstening to kill himsalf. Smoot, Bestty, Oakes, and Lewis were present in the
monitor room. Keler noted that his statement may not have “clicked” with the officers and the deputies

gave conflicting deposition testimony regarding whét they heard.® Neverthdess, the evidenceis

®Sargeant Smoot testified that Sergeant Kéller told him he had brought in a“drunk in public,”
but that Keller might have said something else. Deputy Lewis dso testified that he asked Keller if Short
was a“drunk in public,” and that Keller responded that Short had violated a protective order. Deputy
Berity testified that Keller told him that Short was intoxicated.
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aufficient for areasonable jury to find that Keller communicated the threet to them and to infer that the

officers were each actualy aware that Short was suicida. See Odom v. South Carolina Dept. of Corr.,

349 F.3d 765, 771 (4th Cir. 2003) (finding subjective knowledge where officers had been explicitly

warned about the risk to the plaintiff); See dso Gordon v. Kidd, 971 F. 2d 1087, 1095 (4th Cir. 1992)

(concluding that intake officer was aware that detainee was suicidd because arresting officer had
communicated information concerning detainee’ s suicide thregts).

The second step of the deliberate indifference andlysis requires a determination of whether,
viewing the evidence in the light most favorable to the plaintiff, a reasonable jury could find that the
defendants  response to the known risk was reasonable. In order to be held ligble for deliberate

indifference, the defendants must be “more than merely negligent.” Danidsv. Williams, 474 U.S. 327,

333 (1986); See dso Parrish, 372 F.3d at 307 (“Where the evidence shows, at mogt, that an officer's
response to a perceived substantia risk was unreasonable under the circumstances, aclam of
deliberate indifference cannot succeed”). Ddiberate indifference requires a showing that the officer in
question “responded to a perceived risk with subjective awareness that the response was

ingppropriate.” Parrish, 372 F. 3d at 307.

The plaintiff alegesthat Sergeant Smoot and Deputies Begity, Oakes, and Lewis did not
respond reasonably to the known risk because they did not follow appropriate jail protocol for
potentidly suicidd inmates. Indeed, upon learning of Short’ s threats, no one conducted a menta hedlth

inquiry or completed a medica history screening questionnaire,” nor did anyone seek medical

"Because Short was intoxicated, he was not booked pursuant to ordinary jail procedure.
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assstance. None of the officiads removed Short’s shoes, blankets, sheets, or shoestrings. However,
the failure to take precautionary measures which, in hindsight, could have prevented the injury, is not
necessarily probative of ddliberate indifference. “The question in deliberate indifference casesis not

whether the officids could have taken additional precautions.” Parrish, 372 F.3d at 309 (emphasis

added). In Parrish, the plaintiff argued that the defendants, who attempted to mitigate the risk of harm
to the detainee, should have taken additional measures. 1d. at 308. The Fourth Circuit cautioned against
examining the defendant’ s actions with “20/20 hindsight,” finding that “the evidence show[ed] that the
officers [had taken| precautions thet they believed (dbeit erroneoudy) were sufficient to prevent the
harm that befell [the detainee].” 1d. at 309.

In contrast to Parrish, here, taking the facts in the light most favorable to the plaintiff, the

deputies were aware of arisk that Short would attempt suicide and not only failed to follow jall
procedure, but also failed to take the Smple precaution of warning the next shift that Short was at risk.
Here, in the light most favorable to the plaintiff, the deputies did not take *less action than they could

have,” rather, they did virtudly nothing. Brown v. Harris, 240 F.3d 383, 391 (4th Cir. 2001); see dso

Lewisv. Richards, 107 F.3d 549, 553 (7th Cir. 1997) (stating that summary judgment would be

ingppropriate under ddiberate indifference sandard if the defendants had smply refused to do anything
in response to aknown risk).2 Based on this evidence, ajury could draw the inference that Sergeant

Smoot and Deputies Beetty, Oakes, and Lewis acted with ddiberate indifference.

8T he evidence shows that Oakes checked on Short at approximately 5:00p.m., and Lewis
checked on him at approximately 5:30 and 6:30 p.m., in accordance with their usua required rounds of
thejall. The court finds, however, that ajury could conclude that compliance with ordinary jail duties
does not necessarily demonstrate a reasonable response to a known suicide risk.
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B. Second Shift Officers. Ferguson, Kensy, and Sedl

Asto Deputies Ferguson, Kensy, and Sed, the court finds that there is not sufficient evidence
for ajury to find that Kensy and Sed acted with deliberate indifference. The firg-shift deputies admit
that they did not inform the incoming second-shift deputies that Short had threatened suicide. Although
Deputies Ferguson, Kensy, and Sed were not explicitly warned of the risk, viewing the evidence in the
light mogt favorable to the plaintiff, a reasonable jury could attribute knowledge of risk to the shift
commander, Deputy Ferguson. Knowledge may be inferred from circumstantia evidence. Farmer,
511 U.S. at 841. Here, asurveillance camera monitored Short while he wasin the sick cdll. His
activities were vishble in the jal’s monitor room, and Deputy Ferguson was responsible for watching the
monitors.® The video shows Short removing the laces from his shoes and, over a period of twenty to
thirty minutes, climbing on the bars of his cdll, tying his shodaces to the bar, placing a noose around his
neck, and testing the weight of the rope. Short climbed on the bars at |east three separate times before
hanging himsdf, gtting back down on the bed for severa minutes in between each atempt. A jury
could conclude that the risk of suicide was so obvious asto justify an inference of knowledge, and that

Ferguson was therefore aware of a substantia risk of harm.°

*Deputy Ferguson testified in his deposition that he was assigned to the monitor room on the
evening of January 12, 2004, and that his primary respongbilities were to watch the monitor screens,
answer the phone, and admit vistorsto thejail. Heindicated that he did not |eave the monitor room
between 7:00 p.m. and 9:00 p.m., except at gpproximately 8:24 p.m., he checked on some inmates
who were waving at the cameras. He also stated that he was aware that there was an inmate in the sick
room, and that he looked at the sick room monitor.

19The court does not intimate from its conclusion that Ferguson actually observed Short’s
actions on the monitor. Indeed, the court would find it shocking, given the obvious implication of
Short’s actions, if Ferguson in fact observed him and did not respond. However, whether Ferguson
actualy observed that which was plainly observableis a question of fact for the jury, not the court.
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Further, the evidence, viewed in the light most favorable to the plaintiff, is dso sufficient for a
jury to find that Ferguson did not respond reasonably to aknown risk of harm. Like the firgt-shift

deputies, Ferguson took no action to address the risk of suicide. Deliberate indifference includes

“gpathy or unconcern.” Gordon, 971 F.2d a 1095. Taken in the light most favorable to the plaintiff,
the fact that Ferguson failed to respond in any manner to Short climbing on the bars of his cdl and tying
anoose from his shodaces is sufficient evidence for areasonable jury to find that Ferguson acted with
ddiberate indifference. Seeid.

In contrast, the uncontradicted evidence, even when viewed in the light most favorable to the
plantiff, is not sufficient to attribute knowledge of a substantia risk of harm to ether Deputy Sedl or
Deputy Kensy. Neither deputy was explicitly warned that Short had threatened to commit suicide.
Neither deputy was present in the monitor room for a sustained period of time during the evening, and
neither had any contact with Short in his cell.™* Both Kensy and Sedl tedtified that they did not obsarve
Short a any time before his degth. The plaintiff has not produced evidence from which afinder of fact
could draw the contradictory inference that either Kensy or Sedl observed Short’s actions on the
monitors. Based on the evidence before the court, no reasonable jury could find that Kensy or Sedl
were aware of asubstantid risk of harm. Summary judgment in favor of Kensy and Sedl istherefore
gopropriate. Both deputies are immune from suit because there is no evidence from which ajury could

conclude that either was ddiberatdy indifferent to a substantia risk of harm.

"Deputy Kensy tegtified in his deposition that he wasin the jal’ sfiling room until he l€ft the jail
at approximately 8:30 p.m. He was in the monitor room for “afew moments’ between 7:00 p.m. and
8:30 p.m. Deputy Sed was working in other parts of thejall.
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1.
For the reasons stated, the court grants the motion for summary judgment of Deputies Kensy
and Sed and denies the motion for summary judgment of Sergeant Smoot and Deputies Oakes, Bestty,

Lewis, and Ferguson.

ENTER: This day of March, 2005.

UNITED STATES DISTRICT JUDGE
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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

MARY SHORT, Individually and as
Administratrix of the Estate of
THOMASL. SHORT, Civil Action No.: 5:04cv00043
Plaintiff,
V. ORDER
SHERIFF DANIEL T. McEATHRON, et al., By: Samue G. Wilson
United States District Judge
Defendants.

N N N N N N N N N N N

In accordance with the Memorandum Opinion entered on thisday, it is hereby ORDERED
and ADJUDGED that Sergeant Smoot and Deputies Oakes, Begtty, Lewis, and Ferguson’s motion
for summary judgment isDENIED and Deputies Kensy and Sed’ s maotion for summary judgment is

GRANTED.

ENTER: This day of March, 2005.

UNITED STATES DISTRICT JUDGE
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